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CATHOLIC CLERKS IN CAPITAL CASES 

Veronica C. Maska* 

 

INTRODUCTION 

Given the Catholic Church’s opposition to the death penalty, what 
is a Catholic clerk to do when a death penalty case comes across their 
desk? Now-Justice Amy Coney Barrett and Professor John Garvey 
addressed this question for Catholic federal judges in a 1998 
Marquette Law Review article.1 This paper extends their analysis to 
Catholic clerks. Barrett and Garvey conclude that Catholic trial judges 
should recuse themselves from all death penalty sentencing but leave 
the door open for Catholic appellate judges to hear death penalty cases. 
Barrett and Garvey’s ethical framework suggests Catholic clerks may 
offer advice on legal questions in both the trial and appellate levels, as 
long as they do not engage in a subjective open-minded consideration 
of whether the death penalty or life in prison is the most appropriate 
punishment for the defendant. 

This paper will first explain relevant aspects of Catholic moral 
teaching as articulated by Barrett and Garvey’s article, summarizing 
Catholic teaching on the death penalty and distinguishing between 
formal and material cooperation with evil. The next section will 
present Barrett and Garvey’s ethical analysis of the role of trial judges 
in death penalty cases and as well as their ethical analysis of appellate 
judges. Building on Barrett and Garvey’s work on Catholic moral 
teaching and capital punishment, the last section of this paper extends 
their moral framework and analysis to a new application, the ethics of 
Catholic clerks participating in capital cases. 

I. CATHOLIC MORAL TEACHING 

The Catholic Church teaches that the death penalty is immoral. The 
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1  See generally John H. Garvey & Amy V. Coney, Catholic Judges in Capital Cases, 81 MARQ. 
L. REV. 303 (1998). 
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most recent statement of Church teaching on the death penalty comes 
from the 2018 update to the Catechism of the Catholic Church.2 The 
Church teaches, “in the light of the Gospel, that ‘the death penalty is 
inadmissible because it is an attack on the inviolability and dignity of 
the person.’”3 As Barrett and Garvey’s article was written before 2018, 
it does not cite this update to the Catechism. Their article relies on 
similarly authoritative earlier Church teaching, reflecting the prior 
articulation of Church teaching that the death penalty is only 
permissible if it is “the only possible way of effectively defending 
human lives.”4 In light of the United States’ secure prison system at 
the time of writing their article, Barrett and Garvey argued that the 
death penalty is not necessary to defend lives and so it is impermissible 
in the American context.5 While their article did not have access to the 
fullness of the Church’s current teaching on the death penalty, Barrett 
and Garvey understood the penological situation in the United States 
to effectively require that Catholics uniformly oppose the death 
penalty in 1998 America. Thus, Barrett and Garvey approached the 
death penalty in essentially the same posture that the Church calls for 
today. Accordingly, their analysis of Catholic teaching on the death 
penalty is still relevant to current thinking about the ethics of Catholics 
participating in capital cases.  

The Catholic Church teaches that the death penalty is 
“inadmissible” with a high degree of teaching authority.6 Not every 
teaching of the Church is binding on her members.7 While some 

 
2  See New Revision of Number 2267, HOLY SEE PRESS OFFICE, (Feb. 8, 2018), 

https://press.vatican.va/content/salastampa/en/bollettino/pubblico/2018/08/02/180802a.html. 
3  Id. 
4  See Garvey & Coney, supra note 1, at 313. 
5  See id., at 311–12. 
6  See HOLY SEE PRESS OFFICE, supra note 2. Catholic commentators debate whether the teaching 

that the death penalty is “inadmissible” reflects a purely moral judgment that the death penalty is always 
wrong or if it also turns on a fact-based judgement that modern prison systems are so secure that capital 
punishment is no longer needed to protect society. Compare Steven A. Long, Magisterial Irresponsibility, 
FIRST THINGS, (Oct. 2018), https://firstthings.com/magisterial-irresponsibility/ (2018 Catechism 
revision turns on prudential fact-based judgments), with Patrick Lee, A Genuine and Important 
Development of Catholic Teaching, NAT’L CATH. REG. (Aug. 3, 2018), 
https://www.ncregister.com/commentaries/death-penalty-a-genuine-and-important-development-of-
catholic-teaching (2018 Catechism revision teaches the death penalty is wrong in principle). 

7  See id., at 314. (“[T]he authoritative force of Catholic teaching on church members. . . is fairly 
complex. It is not the case that individual Catholics must, on pain of infidelity, follow all directives of the 
pope and the bishops.”). 
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teachings are declared infallible, this is rare.8 Barrett and Garvey’s 
article explains that the authoritativeness of most Church teachings 
must be judged based on the source of the teaching, support for the 
teaching in the history of the Church, statements that indicate the level 
of authority of teaching, and the subject matter.9 Importantly for 
teachings on the death penalty, statements in the Catechism of the 
Catholic Church are not infallible merely because they are part of the 
Catechism.10 But the Catechism of the Catholic Church is a highly 
authoritative source of Church teaching, as are statements from the 
Pope and the American Catholic Bishops, which have all expressed 
opposition to the death penalty.11 As Barrett and Garvey explain, 
regardless of whether a given Church teaching is infallible, 
authoritative teachings on faith and morals deserve respect by faithful 
Catholics.12 Thus, they argue that the Church’s teaching against the 
death penalty deserves “serious respect” from Catholics, including 
Catholic judges and, by extension, clerks.13 

In addition to the Church’s teaching on the death penalty, the 
Church provides moral guidance about the degree to which a Catholic 
can indirectly facilitate the evil acts of other people. Typically called 
“cooperation with evil,” this line of Catholic ethical thought answers 
questions such as whether a grocery store clerk can morally sell food 
to a glutton (yes).14 This body of teaching is relevant to the question 
of what Catholic judges and clerks are to do regarding death penalty 
cases because it clarifies the extent to which they can be involved with 
capital punishment.  

The Church’s teaching on cooperation with evil draws an 
 

8  See id. 
9  See id. 
10  See Frequently Asked Questions About the Catechism, UNITED STATES CONFERENCE OF 

CATHOLIC BISHOPS, https://www.usccb.org/committees/catechism/faq-about-catechism (last visited 
Mar. 29, 2026); cf. Garvey & Coney, supra note 1, at 315. 

11  See id., at 314–15. 
12  See id., at 315–16 (citing The Dogmatic Constitution on the Church (Lumen Gentium), in THE 

DOCUMENTS OF VATICAN II 14, § 25 (Walter M. Abbot, S.J. ed. & Very Rev. Msgr. Joseph Gallagher 
trans. ed., 1966). Barrett and Garvey consider and side against the view that Church teaching on the death 
penalty is so tied up in a fact-based judgment about the means necessary to protect modern society that it 
loses the high level of respect due to Church teachings about “faith and morals.” See id. 316–17. 

13  See id., at 315–17 (considering various counter arguments and finding that Church teaching on 
the death penalty “is nevertheless entitled to serious respect from church members”). 

14  See id. 318–19. 
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important distinction between intending to do evil and intending an act 
that is not evil in itself and only incidentally causes evil.15 In what the 
Church terms “formal cooperation” with evil, a person directly intends 
to do evil.16 In “material cooperation” with evil, a person engages in 
an act that has the incidental effect causing evil while the person does 
not directly intend this effect.17 If there was a way to prevent the evil 
effect of an act, someone who materially cooperates with evil would 
choose to do so, all other things held equal.  

To illustrate the distinction between formal and material 
cooperation with evil, a person who maliciously administers 
chemotherapy with an intent to cause suffering through the side effects 
of the drug formally cooperates with evil. In contrast, a doctor who 
prescribes chemotherapy materially cooperates with evil in that the 
drug will also cause painful side effects in their patients, but the doctor 
prescribes the drug with an intent to save the patient’s life and does 
not intend to harm the patient with side effects. If a doctor discovered 
a second drug that prevented all the negative side effects of 
chemotherapy, the doctor would presumably offer the second drug to 
their patients without hesitation. But, in the case of the malicious 
poisoner who formally cooperates with evil, the poisoner would 
withhold the second drug. 

According to Catholic moral ethics, formal cooperation with evil 
is always wrong but material cooperation is not always immoral.18 
Whether material cooperation with evil is wrong depends “on a kind 
of moral balancing test.”19 As Barrett and Garvey explain, in 
considering material cooperation with evil, the “importance of doing 
the act” should be weighed against harm of several other factors. They 
are (1) “the gravity of the evil” that will result, (2) the proximity of the 
act to evil, (3) the “certainty that [the] act will contribute” to evil, (4) 
the probability that the actor’s “refusal to cooperate [will] prevent the 
evil,” and (5) the danger that the act will cause scandal to others.20 
 

15  See id., at 318. 
16  See id. 
17  See id., at 318–19. 
18  See id., at 319. 
19  See id. 
20  See id. at 319, 325 (“The balancing test we give in the text follows St. Alphonsus Liguori, whose 

Theologia Moralis (L. Gaudé ed. 1905-1912) states the standard way of thinking about material 
cooperation.” (Id., at 325 n.79)). 
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Thus, under the Catholic ethical framework presented in Barrett and 
Garvey’s article, a Catholic judge or clerk may participate in death 
penalty cases in good conscience to the degree that it only entails 
material cooperation with evil and passes this balancing test. But 
Catholics may not participate in death penalty cases if they involve 
unjustified material cooperation with evil or formal cooperation with 
evil. 

II. BARRETT AND GARVEY’S ETHICAL ANALYSIS OF THE ROLE OF 
JUDGES IN CAPITAL CASES 

A. District Judges 

Barrett and Garvey evaluate the morality of judicial participation in the 
two kinds of trials that federal district judges oversee in death penalty cases 
through the lens of the Anti-Drug Abuse Act of 1988. Under the Anti-Drug 
Abuse Act of 1988, the death penalty is authorized as a possible federal 
sentence when certain aggravating factors are present.21 If these factors are 
met in a bench trial, the Anti-Drug Abuse Act requires that the judge decides 
if the death penalty or a different sentence is the most appropriate 
punishment in their personal estimation.22 Specifying the method for making 
this decision, the law requires that judges “keep an open mind” to consider 
both the death penalty and life in prison.23 Per Barrett and Garvey’s 
understanding of the relevant law, judges who “cannot honestly consider 
death as a possibility” cannot freely consider both options, so they cannot 
faithfully apply the law.24 As Barrett and Garvey explain, the potential 
problem for a Catholic judge in picking life in prison over the death penalty 
“is not that he reaches a forbidden conclusion.”25 The issue “is that [the 
Catholic judge] refuses to go through the [open-minded] process required to 
get there” by the Anti-Drug Abuse Act.26 Thus, Barrett and Garvey argue 
that Catholic judges must recuse themselves from death penalty bench trials 
 

21  See id. at 319 (referencing 21 U.S.C. § 848 (1997)). 
22  See id. 
23  See id., at 338. 
24  See id., at 339. 
25  See id., at 338. 
26  See id. While making an open-minded judgment about what punishment is most appropriate 

poses an issue for Catholics who are faithful to church teaching on the death penalty, the totally open-
minded decision making process required by the Anti-Drug Abuse Act could create a similar conundrum 
for other people of good will whose personal judgments about the most appropriate punishment are also 
colored by their religious, philosophical, or moral outlook on life and criminal punishment. 
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where the law requires judges to make an open-minded judgment of whether 
the death penalty or life in prison is the most appropriate sentence in the 
judge’s personal estimation.27 

Jury trials are the second type of capital sentencing trials that judges 
oversee. When the aggravating factors for the death penalty are met in a jury 
trial, the Anti-Drug Abuse Act provides that the jury shall choose between 
the death penalty or another sentence.28 If the jury recommends the death 
penalty, the law takes discretion away from the judge and requires that “the 
court shall sentence the defendant to death.”29 This removes the requirement 
that the judge makes an open-minded decision about which punishment they 
personally believe is most appropriate for the defendant before them.  

Evaluating the morality of participating in the first type of trials, bench 
trials, Barrett and Garvey determine that a Catholic judge cannot freely 
consider whether the death penalty is the most appropriate sentence without 
formally cooperating with evil. According to Barrett and Garvey, a judge 
who personally chooses the death penalty as the most appropriate 
punishment necessarily intends to order the death of the defendant.30 They 
argue that selecting the death penalty as the most appropriate punishment for 
a defendant “plainly engage[s] in formal cooperation” since the death penalty 
is directly intended.31 Because Catholic judges cannot select the death 
penalty as the most appropriate punishment, they also cannot consider if the 
death penalty is the most appropriate punishment with an open mind.32 Since 
the Anti-Drug Abuse Act requires judges to consider both the death penalty 
and other sentences with an open mind, Catholic judges cannot faithfully 
follow this demand of the law.33 Thus, Barrett and Garvey conclude that a 
Catholic judge must recuse themselves from bench trials where the law 
requires an open-minded subjective choice as to the appropriateness of the 
death penalty.34 

Turning to their attention to jury trials, where a judge is required to follow 
a jury’s recommendation under the Anti-Drug Abuse Act, Barrett and 
 

27  See id. at 339.  
28  See Anti-Drug Abuse Act § 848. 
29  See id. 
30  See Garvey & Coney, supra note 1, at 322. 
31  See id.  
32  See id., at 322, 324. 
33  See id., at 339. 
34  See id. 
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Garvey also find formal cooperation with evil. Barrett and Garvey argue that 
despite the judge’s lack of discretion over the content of the sentence, a trial 
judge still necessarily intends that the content of their order will be 
accomplished by the fact that they issue the order.35 According to their 
article, a judge does not merely act as a sign language interpreter or a clerk 
of the court, passing on a message from the jury.36 In our legal system, the 
judge and only the judge has authority to issue words that will set the lethal 
force of the state in motion.37 And the judge has final supervisory 
responsibility, ensuring the public that there is no legal impediment to the 
selected sentence, even if they cannot change the jury’s recommendation.38 
Barrett and Garvey argue that when someone with the authority of a judge 
knowingly issues an order, the act of issuing the order necessarily reflects 
intent that the order (in this case, the death penalty) be carried out.39 Even 
though jury trial judges do not recommend sentences, Barrett and Garvey 
find the requisite intent for formal cooperation with evil in jury trial 
sentencing and conclude that Catholic judges must recuse themselves from 
these cases.40  

B. Appellate Judges 

 In their analysis of appellate judges, Barrett and Garvey consider 
two types of issues that an appellate judge may be asked to review in 
death penalty cases: legal impediments to the underlying conviction 
and to the death penalty sentence itself.41 As regards appellate review 
of convictions, Barrett and Garvey’s article concludes that appellate 

 
35  See id., at 321. 
36  See id., at 321–22. 
37  See id., at 321. 
38  See id. 
39  Barrett and Garvey’s analysis appears to hinge on a formalist understanding of the role that 

judges play in the federal court system. See e.g., id. at 327 (“[s]trictly speaking”). As a matter of formal 
legal doctrine, it is the judge and not the jury who is responsible for issuing orders. While formal labels 
may be one way to understand the judge’s actions, it is also possible to consider the judge’s role in jury 
trial in light of Catholic thought about the morality of actions, which turns on the degree that a person 
exercises actual voluntary choice. Undertaking an analysis of the degree of agency that a judge exercises 
in jury trials at the level of human action is beyond the scope of this paper but could potentially provide 
an alternative way of understanding the moral valence of a Catholic judge’s participation in capital jury 
trials. 

40  See id., at 334. 
41  Barrett and Garvey’s article also addresses appellate review of habeas corpus cases but concludes 

that such cases are similar to appellate review of underlying convictions and sentences. See id., at 329–
31. 
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judges sitting in review of the underlying conviction in death penalty 
cases engage in material cooperation with evil, but that this 
cooperation is generally justified.42 In reviewing an underlying 
conviction, the appellate judge reviews legal issues with the 
conviction, such as the sufficiency of the indictment and the jury 
instructions.43 Even though the appellate judge knows that affirming a 
conviction will send a particular defendant to death, the judge “takes 
no position on the issue of capital punishment” in reviewing the legal 
sufficiency of the conviction.44 Reviewing the legal sufficiency of a 
conviction is distinct from reviewing the sentence. Indeed, appellate 
review of a conviction “would reach the same conclusion” whether the 
accompanying sentence is life in prison or the death penalty.45 Barrett 
and Garvey argue that while affirming a conviction may mean that the 
death sentence will be carried out, appellate review of the underlying 
conviction does not inherently require that the judge intends the death 
penalty.46 Unlike in the trial context, appellate judges do not issue 
orders directing the death penalty, an act that Barrett and Garvey say 
necessarily entails intent that the death penalty be carried out. Thus, 
Barrett and Garvey find that under typical circumstances, appellate 
review of an underlying sentence only rises to the level of material, 
not formal, cooperation with evil.47 

While Barrett and Garvey’s material cooperation weighing 
analysis is sparse for appellate review of convictions, they conclude 
that “[o]n balance” review of an underlying conviction, even in death 
penalty cases, “seems” morally licit.48 Without mentioning all of the 
material cooperation factors by name, they highlight the good that 
reviewing underlying convictions brings about – reviewing the 
fairness of the trial.49 Barrett and Garvey explicitly reference the 
fourth material cooperation balancing factor, the likelihood that the 

 
42  See id., at 327. 
43  See id. 
44  See id. 
45  See id. 
46  Compare id. with, supra notes 30–33 and accompanying test, and supra notes 37–40 and 

accompanying text. 
47  See id. 
48  See id. 
49  See id. Barrett and Garvey do not explain why they did not explicitly evaluate each of the 

material cooperation balancing factors. 
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actor’s refusal to cooperate with evil will prevent the evil.50 In this 
context, it is the probability that the death penalty will not be imposed 
if the judge recuses themselves from the case and another judge takes 
their place.51 Finding the likelihood that the death penalty will not be 
imposed is low, Barrett and Garvey conclude that appellate review of 
convictions “seems like the kind of material cooperation that is 
morally acceptable.”52 

Appellate review of a capital sentence, as opposed to a conviction, 
is a “closer question” for Barrett and Garvey.53 Among other things, 
appellate review of the sentence entails asking whether the 
aggravating factors for the death penalty were properly found as well 
as whether any mitigating factors were appropriately dealt with by the 
lower court.54 Legal review of a death penalty sentence is thus 
particular to the death penalty in a way that review of an underlying 
conviction is not. Barrett and Garvey acknowledge that one way of 
viewing the role of an appellate judge in reviewing a sentence is that 
the appellate judge “completes” or finalizes the district court’s death 
penalty order in a similar fashion to how the district judge finalizes a 
jury’s recommendation for the death penalty in a final order.55 But 
their article finds a key difference between the role of a trial judge and 
what an appellate judge does in these cases. The trial judge issues a 
document that orders the death penalty.56 An appellate judge, in 
contrast, issues an order stating that the judgment of the district court 
is either “AFFIRMED” or “VACATED.”57 The appellate judge does not 
“condemn[] nor save[] the defendant.”58 Appellate courts merely 
render judgment on whether the district court properly performed its 
job. If the appellate panel determines that the district court order 
should be vacated, they remand to the district court for further 
proceedings.59 Whether the panel affirms or vacates the order below, 

 
50  See id. 
51  See id.  
52  See id. 
53  See id. 
54  See id. (citing Anti-Drug Abuse Act § 848(q)(3)). 
55  See id. 
56  See id. 
57  See id. at 328. Of course an order may also be “AFFIRMED IN PART” or “VACATED IN PART.” 
58  See id. at 327. 
59  See id. 
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the appellate court will not issue an order directing the death penalty.60  

The action of the appellate judge reviewing an underlying 
conviction stands in contrast to the district court issuing a direct order 
commanding the death penalty, an act which Barrett and Garvey 
understand to necessarily entail intent that the order be 
accomplished.61 Thus, they argue that the appellate judge “does not 
intentionally direct or promote the defendant's execution” as a 
function of their office.62 Because the appellate judge does not order 
death (which in Barrett and Garvey’s view necessarily means the 
judge intends the death penalty), appellate review of a death penalty 
sentence need only entail material cooperation with evil since the 
judge can fulfill their role without directly intending that the defendant 
be put to death. 

Barrett and Garvey perform a material cooperation balancing 
analysis for appellate review of death penalty sentences, finding that 
whether this material cooperation with evil is justified presents an 
“exceedingly difficult” question.63 As with appellate review of the 
underlying conviction, they do not explicitly run through all the 
material cooperation factors in their analysis. But Barrett and Garvey 
highlight the fifth material cooperation balancing factor, scandal, as a 
factor that may, in some cases, tip the scales against justified review 
of a death penalty sentence.64 While a formalist understanding of the 
judicial procedure recognizes a difference between reviewing an order 
and issuing an order, Barrett and Garvey acknowledge that appellate 
review of a sentence “probably looks to most people like an 
endorsement of the sentence.”65 When good people appear to formally 
cooperate with evil, this may provide “material for rationalization and 
self-deception by [other] people tempted to undertake the same sort of 
wrong.”66 Or, in other words, appellate review of a death penalty 
sentence may cause scandal when those who view the judge to be an 
earnest practicing Catholic see that the judge is willing to participate 
 

60  See id. 
61  See supra notes 37–40 and accompanying text; Garvey & Coney, supra note 1, at 328. 
62  See id. 
63  See id., at 329. 
64  See id., at 328–9. 
65  See id., at 328. 
66  See id., at 329 (quoting GERMAIN GRISEZ, 3 THE WAY OF THE LORD JESUS: DIFFICULT MORAL 

QUESTIONS, App. 2, 881 (1997)). 
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in death penalty sentencing. The degree of scandal that could be 
caused by a Catholic judge reviewing a death penalty sentence is 
weighty enough for Barrett and Garvey to state that “considerations 
like this make it exceedingly difficult to pass moral judgment on the 
appellate review of sentencing.”67 In the end, they suggest that the 
morality of appellate review of a death penalty sentence will “vary” 
based on the circumstances of a particular case.68 Since there is no 
general answer to the question of whether appellate review of a death 
penalty sentence is justified, Catholic judges must personally discern 
whether the good outweighs the potential for harm in their particular 
situations.69 

III. EXTENDING BARRETT AND GARVEY’S ETHICAL ANALYSIS TO 
CATHOLIC CLERKS IN CAPITAL CASES 

Applying Barrett and Garvey’s analysis to Catholic clerks leads to 
somewhat different conclusions than for judges as to the ethics of 
participation in death penalty cases. As this section explains, while the 
moral analysis of discretionary sentencing decisions involving 
personal judgment on the death penalty comes out the same way for 
clerks as for judges, the role of clerks and judges is different in the 
legal system. Because clerks are not required by law to make an open-
minded choice as to the appropriateness of the death penalty, Catholic 
clerks can advise on both bench and jury trials and at the appellate 
level without engaging in formal cooperation with evil. 

Barrett and Garvey’s framework suggests that Catholic clerks 
should not engage in an open-minded determination of what 
punishment personally strikes them as the most appropriate 
punishment in a particular case, but the law does not impose this duty 
on clerks. In a scenario where the law required a clerk to freely 
consider both the death penalty and an alternative sentence and to 
impose the sentence that they personally deemed to be most 
appropriate, a Catholic clerk is in the same quandary as a Catholic 
judge. A Catholic clerk cannot make a recommendation that the death 

 
67  See id. 
68  See id. 
69  See id. at 341–42 (“From a moral point of view deciding an appeal is an act of material 

cooperation, not formal, and one where it is difficult to say what outcome is morally preferable.” (Id. at 
341.)) 
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penalty is the most appropriate punishment in their personal 
estimation in good conscience. Thus, they cannot freely consider this 
option. But laws like the Ani-Drug Abuse Act only impose this 
method of determining a sentence on judges and juries.70 While the 
law does not impose open-minded subjective sentencing on clerks, a 
judge could conceivably ask a clerk to make a recommendation as if 
they were the decision maker. In such a scenario, Barrett and Garvey’s 
framework suggests that a Catholic clerk should politely refuse to 
engage in making an open-minded subjective recommendation. But 
this does not rule out all advice that a Catholic clerk can give in a death 
penalty case. Apart from inserting themselves in the role of the 
discretionary decisionmaker and advising on the ultimate sentencing 
decision, a Catholic clerk could advise on issues that require legal 
analysis (such as if the necessary aggravating factors are met).71 The 
ethics of clerks giving this type of advice will be evaluated next.  

Barrett and Garvey’s ethical framework and analysis suggests that 
Catholic clerks can licitly give legal advice when it does not involve a 
personal judgment about the appropriateness of the death penalty. A 
clerk who gives legal advice is importantly doing something different 
than when a trial judge renders a decision. Unlike judges, clerks do 
not have authority to enter orders. Thus, Barrett and Garvey’s 
argument that intent can be inferred when someone, like a judge in a 
jury trial, who has supervisory and final authority purposely enters an 
order does not apply to the clerk.72 And, unlike the role of a judge in 
bench trials, the law does not require a clerk to consider the 
appropriateness of the death penalty with an open mind or otherwise 
require them to intend that the death penalty be carried out.73 In this 
respect, a clerk in a sentencing trial is acting more like an appellate 
judge who Barrett and Garvey describe as ruling on underlying legal 
issues in capital cases without taking a personal “position on the issue 
of capital punishment.”74 If a Catholic clerk merely intends to give 
 

70  See Anti-Drug Abuse Act § 848. 
71  A Catholic clerk could also make the case against the death penalty to assist a trial judge in 

considering sentencing options as long as the clerk clarifies that they are making the case for one side and 
are not advising the judge on how they would decide the case if they were following the open-minded 
method required of the decision maker. Nothing in Barrett and Garvey’s article suggests that this type of 
advice would be immoral as it does not further or advance the death penalty. 

72  Cf. supra note 37-40 and accompanying text.  
73  See e.g., Anti-Drug Abuse Act § 848. 
74  See Garvey & Coney, supra note 1, at 327. 
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good legal advice and does not personally intend that the death penalty 
be carried out, their work on legal questions only entails material 
cooperation with evil. Thus, whether this type of advice is licit 
depends on the outcome of the weighing test for material cooperation 
with evil. 

Barrett and Garvey’s application of the moral weighing test for 
material cooperation with evil to appellate review in death penalty 
cases is instructive in performing a similar analysis for the ethics of 
clerks giving legal advice on death penalty cases. As will be argued 
below, both trial and appellate level clerks are in an ethical position 
that is closer to an appellate judge reviewing an underlying conviction 
than an appellate judge reviewing a sentence in death penalty cases. 
Since Barrett and Garvey find that appellate review of an underlying 
conviction is generally justified for Catholic judges in capital cases, 
Catholic clerks are likely justified in working on capital cases as well. 

Running through the material cooperation weighing factors for 
clerks, the first factor in material cooperation analysis is the good that 
the act in question serves.75 From Barrett and Garvey’s analysis of 
appellate judges, it is clear that providing legal analysis promotes 
“fairness at trial,” which is “good and just.”76 Fairness at trial is 
similarly implicated when trial clerks advise on legal issues. As it 
comes to the second factor, the gravity of the evil involved, the evil 
that is implicated for both judges and clerks is the death penalty, which 
is a grave evil. Proximity to evil, the third factor, is only slightly 
implicated for both the appellate judge and the trial clerk. Appellate 
judges may affirm, reverse, and vacate, but the issuance of an order 
authorizing the death penalty is left to the trial judge.77 Like appellate 
judges, clerks do not issue orders. So, clerks stand in similar proximity 
to the death penalty as appellate judges. As it comes to the fourth 
factor, the certainty that an agent’s work will be used to further evil, 
both appellate judges and clerks likely know that their advice will 
further the death penalty in a given case with a high degree of 
certainty, although appellate judges have greater certainty that a lower 
court will follow their direction than a clerk has that a judge will 
 

75  See supra note 20 and accompanying text (collecting Barrett and Garvey’s material cooperation 
factors). 

76  See id., at 327. 
77  See id., at 328. 
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voluntarily adopt their clerk’s recommendation. The likelihood that 
refusal will prevent the evil, the fifth factor, is low for both judges and 
clerks at all levels. Judicial recusal is unlikely to prevent the evil since 
recusal would result in another judge hearing the case “with the same 
result.”78 If this is true of judges, it is similarly true for clerks who can 
be easily replaced and overridden. The sixth factor, scandal, is unique 
among the material cooperation factors because Barrett and Garvey 
believe that it is highly implicated in appellate review of death penalty 
sentences but not in appellate review of underlying sentences.79 So, 
whether the weight of potential scandal for clerks is closer to that of 
an appellate judge reviewing an underlying conviction or reviewing a 
death sentence should indicate if a clerk’s participation in capital cases 
is generally justified or if it poses a difficult moral question. 

Scrutinizing the issue of scandal, Barrett and Garvey argue that 
scandal is heavily implicated in appellate review of sentences since it 
appears to “most people” that the judge is taking a position on capital 
punishment.80 But Barrett and Garvey do not think that scandal is 
implicated enough in appellate review of underlying legal issues to be 
worth mentioning.81 Considering the possibility of scandal in relation 
to clerks, it is hard to see how a clerk’s internal memo to a judge (to 
whom they can explain their moral position) could cause significant 
scandal.82 And the public is generally unaware of which clerk worked 
on a given case. Given the low potential for causing scandal, a trial 
clerk is more akin to an appellate judge reviewing underlying legal 
issues. Due to the similarities between appellate review of an 
underlying conviction and a clerk’s legal advice as it comes to all of 
the material cooperation weighing factors, the outcome of the analysis 
should be the same. Since Barrett and Gavey conclude that appellate 
review of underlying legal issues is typically justified material 
cooperation with evil, a clerk’s purely legal advice should be licit as 
well, barring atypical circumstances.83 
 

78  See id., at 327. 
79  See id., at 328, 326–27. 
80  See id., at 328. 
81  Barrett and Garvey’s material cooperation weighing analysis of appellate review of underlying 

convictions does not address scandal. See id., at 326–27. 
82  The likelihood of scandal could change if, for example, the clerk is also a Catholic priest and if 

their memos are read not just by their judge but by other clerks and judges in other chambers with whom 
they do not have an opportunity to explain their moral position. 

83  See id., at 327. Unusual circumstances that could alter this moral calculus include the clerical 
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CONCLUSION 

Catholic clerks face difficult moral questions in death penalty cases 
since a human life hangs in the balance. Extending Barrett and 
Garvey’s framework to clerks suggests that clerks have more freedom 
to perform their typical functions in capital cases than Catholic judges. 
When the law asks the decision maker in a capital case to use their 
personal judgment to freely consider whether the death penalty is the 
most appropriate punishment, Barrett and Garvey argue that Catholic 
judges must excuse themselves from the case. To recommend the 
death penalty as the most appropriate punishment in one’s personal 
estimation entails formal cooperation with evil, so neither a Catholic 
judge nor a Catholic clerk is free to consider this possibility in good 
conscience. But the law does not elevate clerks to the level of a 
decision-maker in sentencing. As it comes to the types of questions 
clerks will likely be asked to advise on in chambers, providing analysis 
on legal questions that do not call for a free choice in taking a personal 
stance on the appropriateness of the death penalty is likely morally 
licit. In giving this type of legal advice, the Catholic clerk intends the 
good of fairness at trial. While they know that their work may be used 
to further the death penalty, they need not intend this result. If so, their 
advice only entails material cooperation with evil. Barrett and 
Garvey’s moral cooperation balancing analysis of appellate judges 
reviewing underlying convictions parallels the situation of clerks. 
Since their article finds that appellate judges are generally justified in 
reviewing underlying convictions in death penalty cases, Catholic 
clerks are likely justified in advising on death penalty cases as well. 
While the work of a clerk may be justified in capital cases, the gravity 
of participation in the death penalty should not be forgotten. Under 
Barrett and Garvey’s analysis, advising on death penalty cases is not 
a clear moral good or even a morally neutral act. Clerks who advise 
on capital cases still materially cooperate with evil, but such 
cooperation can be justified if the Catholic clerk discerns that 
furthering the good of a fair legal process outweighs the potential for 
their work to cause harm. 

 
status of a clerk and the potential to cause scandal in multiple chambers. In addition, Catholic clerks 
should not give legal advice with the actual intent to further the death penalty in good conscience. 


